
1 
 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

                    
UNITED STATES OF AMERICA, 
 
  Plaintiff, 
        CASE No. 1:20-CR-183 
v. 
        HON. ROBERT J. JONKER 
ADAM DEAN FOX,        
BARRY GORDON CROFT, JR., 
              
  Defendants.       
   
_______________________________/ 
 

OPINION AND ORDER 
 

INTRODUCTION 
 

 A jury convicted Defendants Fox and Croft on all counts charged in the Superseding 

Indictment for their roles in a conspiracy to kidnap the Governor of the State of Michigan.  

Defendants now move for a new trial.  They say the Court denied the defense a fair trial by failing 

to properly investigate a hearsay report of juror misconduct; by imposing time limits on the cross-

examination of one of the government’s witnesses; and by making comments that amount to 

judicial bias or the appearance of it.  Defendants fail to make out a colorable claim of juror 

misconduct necessary to warrant a Remmer hearing, and there is no merit in their other contentions.  

According, the motion is denied.  

 BACKGROUND 
 

This case has a lengthy procedural history, including two jury trials and a plethora of 

pretrial rulings.  The Court need only briefly highlight a few things here.  Defendants’ first trial on 

these charges began on March 8, 2022.  After fifteen days of trial and five days of deliberations, 
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the jury was unable to come to a unanimous verdict as to Defendants Fox and Croft.  The Court 

declared a mistrial and discharged the jury.    

The government elected to retry the case against Defendants Fox and Croft.  Jury selection 

began on August 9, 2022.  The Court conducted an extensive voir dire of all potential jurors called 

into the jury box.  Counsel for the Government, Defendant Fox, and Defendant Croft all had a 

chance to question the jury array as well.  During voir dire, all jurors stated, under oath, that they 

could fairly and impartially decide this case, and put aside any preconceived biases, political or 

otherwise.  Ultimately a jury of twelve and six alternates was sworn into office.  The Court gave 

the jury the general admonitions it gives in all jury trials, including an instruction not to discuss 

the case with others, including other jurors.   

Opening statements and proofs began on August 10, 2022.  That evening, allegations of 

potential misconduct by a juror first arose.  As explained in greater detail in its August 14, 2022, 

Order, the Court was satisfied after its investigation that there were no grounds to remove the juror. 

(ECF No. 711).  

As the trial progressed, the Court regularly reminded counsel on both sides to be cognizant 

of the jury’s time.  Despite that, the trial proceeded at a slower rate than the first trial.  This was 

true even though there were only two defendants, not four, on trial and even though fewer charges 

were at issue.  Defense cross-examinations often took almost twice the amount of time used on 

direct.  Following repeated warnings and after the defense questioning of a similar witness 

continued to wade into argument and exceed what was proportional to the direct examination or 

reasonably necessary to cover the issues covered on direct, the Court imposed a time limit on the 

cross-examination of a single witness, limiting the defense cross to the amount of time spent with 

the witness on direct exam.  During the first trial, four defense counsel were able to cross examine 
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this particular witness within this time constraint and there was no reason in the Court’s mind that 

two defense counsel needed more time in this case. 

On August 23, 2022, the jury convicted Defendants Fox and Croft of all counts charged 

against them in the Superseding Indictment.  (ECF No. 728, Minutes of Jury Trial, Day 11, 

PageID.9039).  

LEGAL STANDARD  
 

Under FED. R. CRIM. P. 33, a Court may “[u]pon the defendant’s motion . . . vacate any 

judgment and grant a new trial if the interest of justice so requires.”  The rule does not define the 

term “interest of justice,” but “several recurring themes emerge” in Rule 33 case law.  United 

States v. Munoz, 605 F.3d 359, 373 (6th Cir. 2010).  “The paradigmatic use of a Rule 33 motion is 

to seek a new trial on the grounds that the jury’s verdict was against the manifest weight of the 

evidence.”  Id. (internal quotation marks omitted).  It is also “widely agreed that Rule 33’s ‘interest 

of justice’ standard allows the grant of a new trial where substantial legal error has occurred.”  Id. 

“The defendant bears the burden of proving the need for a new trial and such motions should be 

granted sparingly and with caution.”  United States v. Turner, 995 F.2d 1357, 1364 (6th Cir. 1993). 

DISCUSSION 

Defendants contend that they are entitled to a new trial under Rule 33 for three reasons. 

First, Defendants allege that a juror committed misconduct and the Court conducted an insufficient 

investigation into that alleged misconduct.  Second, Defendants object to the imposition of a time 

limit on cross-examination of a government witness.  Third, Defendants allege an appearance of 

judicial bias against the Defendants that impacted the jury.  For the reasons discussed below, the 

Court determines Defendants are not entitled to the relief they seek.  
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A. Alleged Juror Misconduct  

1. Introduction 

Defendants first assert that the alleged misconduct of one of the jurors, and the way the 

Court chose to investigate and resolve the issue, violated their rights to a fair trial.  Defendants 

seek a Remmer hearing and, if the misconduct is substantiated, a new trial.  The Court has already 

issued an order explaining its reasons for handling the matter the way it did.  (ECF No. 711).  

Nothing in the Defendants’ briefing persuades the Court that it should have proceeded differently.  

Nor do the limited new facts presented in the Defendants’ briefing convince the Court now that 

either a Remmer hearing or a new trial is necessary.  Rather they only confirm that the defense has 

no colorable claim of juror misconduct.  The Court finds no constitutional violation and no credible 

evidence on which to convene an evidentiary hearing.  

2. Background 

The facts regarding the juror misconduct allegations are thoroughly detailed in the August 

14th Order. (ECF No. 711, PageID.8979-8983).  Defendants brought no additional information to 

the Court during the remainder of trial.  After the jury returned a guilty verdict, Defendants filed 

their motion for a new trial.  The motion contains some additional assertions, supported by an 

affidavit from the defense investigator.  See Gaudard Aff. (ECF No. 749-1, PageID.9765-9796).1  

In that affidavit, the defense investigator confirms that the reporting individual did not have any 

firsthand conversations with the subject Juror and that any conversations that individual heard 

about secondhand had occurred prior to jury service.  (See Gaurdard Aff. ¶¶ 9, 13).  When the 

 
1 A redacted version of the Gaudard Affidavit is publicly available at ECF No. 749-1.  The 
unredacted version available to counsel and the Court is ECF No. 745-1.  This Memorandum 
Opinion and Order references only the information in the redacted and publicly available version, 
and so the Court is filing its Order on the public record. 
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defense investigator contacted the individual again a week later, the individual stated that no one 

was willing to talk to the investigator about the subject Juror’s alleged statement because they 

feared job consequences and because “people are also being protected against actions by BLM or 

similar organizations if their names get out.” (Id. at ¶ 16).  In fact, the reporting individual told the 

defense investigator that if he were compelled to talk about the alleged statement, he would deny 

knowing anything. (Id).  

The investigator next recounts going to the subject Juror’s workplace on August 23, 2022, 

to see if anyone else would provide further information about these alleged statements.  (Id. at 

¶ 17).  He met an individual he identifies as “Person #2” who also allegedly heard secondhand that 

the subject Juror had made statements about the Defendants’ guilt prior to reporting for jury 

service.  (Id. at ¶¶ 19-20).  Person #2 identified the person who had told him this by first name, 

and the investigator was able to identify an individual he refers to as “Person #3.”  (Id. at ¶¶ 22-

23).  Because management asked the investigators to leave the premises and to contact the 

corporate attorney, the investigators waited in the parking lot for this person. (Id. at ¶¶ 24-26).  The 

person did not want to talk to the investigator and stated he or she did not know anything in any 

event.  (Id. at ¶¶ 28-30).  

The same day, back at the courthouse, the jury notified the Court that they had come to a 

verdict around 11:15 a.m.  (ECF No. 726-2, PageID.9026).  The verdict was announced in open 

court between 11:34 and 11:48 a.m.  (ECF No. 728, PageID.9039).  Around 2:00 p.m. that same 

day, Person #2 approached the investigator and reported information suggesting that the subject 

Juror had texted a family member that the jury reached a verdict sometime before the verdict was 

read in Court.  (Gaurdard Aff. ¶ 27).  There was no claim the juror reported what the verdict was.     
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3. Legal Standards and Analysis 

“The fair trial right secured by the Sixth Amendment guarantees, in pertinent part, that an 

accused is entitled to ‘trial[ ] by an impartial jury.’”  English v. Berghuis, 900 F.3d 804, 813 (6th 

Cir. 2013) (quoting U.S. CONST. amend. VI).  An impartial jury is one that is “capable and willing 

to decide the case solely on the evidence before it.”  Smith v. Phillips, 455 U.S. 209, 217 (1982). 

“It is well established that a district court may remove a juror for instances of misconduct, 

including bias, an inability to follow instructions, or a lack of candor under oath.” United States v. 

Ozomaro, 44 F.4th 538, 544 (6th Cir. 2022) (citing Wofford v. Woods, 969 F.3d 685, 701-05 (6th 

Cir. 2020)).  “The legal framework for a claim of juror bias such as the one asserted here comes 

from McDonough [Power Equipment, Inc. v. Greenwood 464 U.S. 548 (1984)].”  English, 900 

F.3d at 813; see also United States v. Fulks, 454 F.3d 410, 431 (4th Cir. 2006) (applying 

McDonough to criminal trials). “Under McDonough, for a prospective juror’s nondisclosure to 

warrant a new trial, a defendant must show that (1) the juror ‘failed to answer honestly a material 

question on voir dire,’ and (2) ‘a correct response would have provided a valid basis for a challenge 

for cause.’” English, 900 F.3d at 813 (quoting McDonough, 464 U.S. at 556).  

When possible juror misconduct is brought to a trial judge’s attention, he or she has a duty 

to investigate, but the scope and manner of that investigation is committed to the judge’s sound 

discretion.  See United States v. Shackelford, 777 F.2d 1141, 1145 (6th Cir. 1985).  To warrant a 

Remmer hearing for alleged juror misconduct, a defendant “must do more than simply raise the 

possibility of bias.” United States v. Owens, 426 F.3d 800, 805 (6th Cir. 2005).  Instead, he must 

make a “colorable claim of extraneous influence” that has a “likelihood of affecting the verdict.”  

United States v. Lanier, 870 F.3d 546, 549-50 (2017).  The latter requirement, for example, might 

involve “‘claims of intentional improper contacts or contacts that had an obvious potential for 
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improperly influencing the jury.’”  Id. (quoting United States v. Frost, 125 F.3d 346, 377 (6th Cir. 

1997)).  Moreover, “a party’s request for a Remmer hearing must be supported by credible 

evidence.” United States v. Bailey, 2022 WL 2444930, at *8 (6th Cir. July 5, 2022), cert. denied, 

2022 WL 6573302 (U.S. Oct. 11, 2022).  

a. The Court’s Interview of the Subject Juror Was Not Improper  

To the extent Defendants seek to relitigate the decision made during trial, the Court adheres 

to its August 14th Order.  (ECF No. 711).  The Defendants’ arguments here do not persuade the 

Court that it should have proceeded differently. “[T]he trial judge is in the best position to 

determine the nature and extent of alleged jury misconduct,” and the trial judge’s “decision on the 

scope of proceedings necessary to discover misconduct is reviewed only for an abuse of 

discretion.”  Shackelford, 777 F.2d at 1145.  Here, as laid out in detail in its Order, the Court 

proceeded in the manner it thought most likely would facilitate additional information gathering 

while minimizing the risk and disruption to the trial, as well as reducing the risk of souring the 

subject Juror as to either party.  As the Court noted previously, it is also the same method that it 

had used when a similar issue occurred during the first trial.  For the reasons detailed in the August 

14th Order, the Court is confident that this path was well within its discretion.  

b. Defendants Are Not Entitled to an Evidentiary Hearing 

Defendants argue that they are entitled to an evidentiary hearing on the misconduct claim.   

(ECF No. 745, PageID.9744). The Court addressed why the record was insufficient for it to hold 

an evidentiary hearing during trial in the August 14th Order.  Without unduly repeating the 

holdings of that Order, the Court had before it the report of an individual who by his own account 

had not heard any of alleged statements directly from the Juror and who refused to identify the 

individual who had allegedly told him.  On the other side of the ledger, the subject Juror made 
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sworn statements during voir dire that attested to the Juror’s ability to be fair, set aside any bias or 

preconceptions, and decide the case based only on the evidence presented and the legal instructions 

of the Court.  The Court further assessed the subject Juror’s direct and credible denial of the 

hearsay allegations, and observed the subject Juror’s attentiveness to both the government’s and 

defense counsels’ presentations.  (ECF No. 711, PageID.8988-8989).  “It should also be recalled 

that jurors, who are ‘summoned to perform a duty in the administration of justice,’ are ‘officers of 

the court.’ Thus, jurors are entitled to a level of respect or deference beyond that of an ordinary 

witness.”  In re Sittenfeld, 49 F.4th 1061, 1075–76 (6th Cir. 2022) (internal quotations omitted).  

The Court appropriately weighed the sworn statements of an officer of the court with unsworn 

double hearsay of the original reporting individual, who declined to name the individual who had 

made the allegations to him directly. That unsworn and inadmissible statement is not the “credible 

evidence” required to support the Defendants’ request for an evidentiary hearing.  C.f. United 

States v. Corrado, 227 F.3d 528, 535-36 (6th Cir. 2000) (Remmer hearing required for “credible 

allegation” where third party directly engaged with defense, asserted he had a friend on the jury, 

and offered to ensure a hung jury in exchange for money).   

Defendants suggest that the Court should have used its subpoena power to compel the 

reporting individual to identify, under oath, the person who had allegedly told him about the 

subject Juror’s alleged comments, and subsequently compel that as-yet-unidentified individual to 

appear as well.  (ECF No. 745, PageID.9740).  As the Sixth Circuit recently observed, while Courts 

have certain inherent powers, including to investigate whether a juror engaged in misconduct, 

“‘[b]ecause of their very potency, inherent powers must be exercised with restraint and discretion.’ 

‘Inherent power is not a broad reservoir of power, ready at an imperial hand, but a limited source; 

an implied power squeezed from the need to make the court function.’” In re Sittenfeld, 49 F.4th 
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at 1074 (quoting Chambers v. NASCO, Inc., 501 U.S. 32, 42, 44 (1991)). Even if it is empowered 

to do so, the Court is loath to compel testimony from unwilling members of the public on a record 

as thin as what was before the Court during trial and here on this motion.  

Defendants further complain that the Court placed Defendants in a “classic Catch-22” 

because the Court would not convene an evidentiary hearing and the Court had ordered parties not 

to contact the jurors unless the juror himself or herself initiated contact after return of the verdict. 

(ECF No. 745, PageID.9739).  Defendants misunderstand the threshold requirement necessary to 

convene a Remmer hearing.  While a “colorable claim” is sufficient, it must be one supported by 

“credible evidence.” United States v. Bailey, 2022 WL 2444930, at *8 (6th Cir. July 5, 2022).  A 

no-contact rule can theoretically create additional hurdles to investigation, but the Court does not 

agree that Defendants were prevented here from obtaining the evidence necessary to initiate a 

hearing.  This is particularly true where, as here, the alleged misconduct does not involve other 

jurors.2  The Court’s Order does not and did not prevent Defendants from contacting at least three 

of the Juror’s coworkers.  However, none of those individuals was willing to sign an affidavit that 

could serve as a potential basis for this Court to convene a hearing.  The only supporting affidavit 

provided is that of a defense investigator, reporting more secondhand conversations, and ultimately 

confirming that none of these individuals had direct, firsthand information anyway, and further 

reporting that the original source expressed an intention to recant his original report if called to 

testify.  That hardly amounts to credible evidence.   

 
2 Under Federal Rule of Evidence 606(b)(1), the Court may not consider juror testimony regarding 
deliberations.  This applies to affidavits as well as live testimony.  Any information Defendants 
may have been able to glean from other jurors would be inadmissible to the extent it fell within 
this rule.   
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None of the cases cited by Defendants support the need to convene a Remmer hearing on 

a similar basis.  In Herndon, the potential misconduct arose during deliberations, when the jury 

foreman sent out a note stating that one of the jurors believed that he may have had business 

dealings with the defendants four years earlier.  See United States v. Herndon, 156 F.3d 629, 632 

(6th Cir. 2000).  In Rugiero, the alleged misconduct was that a juror had viewed news coverage 

related to the defendant’s trial counsel during the trial contrary to that court’s instructions.  United 

States v. Rugiero, 20 F.3d 1387, 1389-90 (6th Cir. 1994).  Neither supports convening an 

evidentiary hearing on the basis of unsworn double hearsay.  

Even if the Court agreed to convene a hearing, the Defendants’ own brief suggests that it 

would not further develop the record. The reporting individual informed the defense investigator 

that if he were compelled to talk, he would deny knowing anything.  (Gaurdard Aff. ¶ 16).  Person 

#3 reportedly denied knowing anything and refused to speak to the investigator.  (Guardard Aff. 

¶ 28).  Defendants are asking the Court to convene a hearing to compel unwilling third-party 

witnesses to come to Court even though Defendants themselves said the individuals reported lack 

of knowledge and an intention to retract anything they previously said to the contrary.  Such an 

exercise is unlikely to lead to greater clarity.  

Defendants also argue that the reporting individual’s initial statement had indicia of 

reliability because it included description of certain physical characteristics and personal details of 

the subject Juror, including the Juror’s purported politics.  (ECF No. 745, PageID.9728).  However, 

as the government noted in its opposition, that same claimed familiarity raises an additional risk 

that the reporting individual had his own axe to grind because of his perception of the subject 

Juror’s sympathies, which may have differed from his own.  (ECF No. 758, PageID.9970); see 

also Gaurdard Aff. ¶¶ 9, 16 (where reporting individual described the subject Juror as “far left 
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leaning” and expressed concerns that “BLM or similar organizations” might retaliate against him). 

Particularly in politically charged cases such as this, the Court must consider the possibility that 

reporting third parties might have their own agenda.  Disqualifying a sworn juror based on what 

amounts to an anonymous tip would disregard that risk.  The Court remains comfortable that the 

subject Juror’s oath and sworn statements during voir dire, as well as the Court’s observations of 

the Juror’s demeanor, outweigh unsworn secondhand statements, many of which come from still 

unidentified individuals. 

Defendants finally argue for a Remmer hearing based on their investigator’s report of 

information suggesting that the subject Juror texted a family member before the verdict was read 

that the jury had reached a decision.  Of course jurors should not be reporting the status of 

deliberations—or even the simple fact of completed deliberations—to anyone other than the Court.  

However, “a Remmer hearing is not necessary in every instance of possible unauthorized third-

party contact.” Lanier, 870 F.3d at 549.  “‘[A]n allegation of an unauthorized communication with 

a juror requires a Remmer hearing only when the alleged contact presents a likelihood of affecting 

the verdict,” such as when the allegation “involv[es] claims of ‘intentional improper contacts or 

contacts that had an obvious potential for improperly influencing the jury.’” United States v. Frost, 

125 F.3d 346, 377 (6th Cir. 1997) (quoting United States v. Rigsby, 45 F.3d 120, 123–24 (6th Cir. 

1995)).  By its own terms, any unauthorized disclosure here was after the jury reached its decision.  

Moreover, the reported disclosure was not the outcome of the deliberations; only that they were 

complete.  There is no likelihood that this kind of disclosure could affect the decision in any 

respect. 
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c. Defendants Are Not Entitled to A New Trial. 

The Court next turns to the related but separate question of whether the Defendants are 

entitled to a new trial because of the Juror issues.  “McDonough first ‘requires a determination of 

whether the juror’s answers [during voir dire] were honest.’” United States v. Carpa, 271 F.3d 

962, 957 (11th Cir. 2001) (quoting BankAtlantic v. Blythe Eastman Paine Webber, Inc., 955 F.2d 

1467, 1473 (11th Cir. 1992)). “Then, there must be a showing of bias that would disqualify the 

juror.”  Id.  “A juror’s dishonesty is a strong indication of bias.”  Id. 

The present record does not demonstrate dishonesty. The Court confronted the subject 

Juror with the alleged statements, and the Juror repeatedly and consistently denied having made 

any such statements.  The subject Juror reiterated that he or she could put aside any preconceived 

views and decide the case based on the evidence and law presented.  The Court observed the 

subject Juror’s demeanor and behavior during the interview and found the responses to be credible.  

Ultimately, the Court had to weigh the Juror’s statement under oath and the penalty of perjury that 

he or she could fairly decide this case against unsworn double hearsay statements reported by an 

individual whom the Defendants now inform the Court would recant the initial report.  As for any 

other claimed inconsistency between the subject Juror’s voir dire testimony and later statements 

to the Court during the ex parte interview, the Court sees nothing that fairly raises an inference of 

dishonesty.  Even assuming for purposes of argument that there was inconsistency, the subject 

Juror had additional information from trial testimony by the time of the interview.  By that time, 

the jury had testimony from Special Agent Christopher Long and Special Agent Mark Schweers, 

both of whom had testified during the previous trial in March. Compare ECF No. 753 and 756 

(Minutes from Jury Trial August 11 and August 12) with ECF No. 557 and 558 (Minutes from 
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Jury Trial March 17 and March 18). It is the Court’s recollection that aspects of the March trial 

came up with both witnesses.3  

For all these reasons, the Court concludes that Defendants were not and are not entitled to 

an evidentiary hearing because they have not provided the credible evidence or allegations 

necessary to trigger such a hearing. The Court further concludes that it fulfilled its duty to 

investigate allegations of potential juror misconduct and protect Defendants’ right to an impartial 

jury while exercising its discretion to determine the appropriate scope and manner of that 

investigation.  Nor was the Court’s ex parte interview of the juror a violation of Defendants’ 

constitutional or procedural rights.  Nor have the Defendants met the much more demanding 

standard of need to grant a new trial.  

B. Confrontation Clause Challenge 

1. Introduction 

Defendants also contend the time limit imposed on their cross-examination of Mr. Franks 

violated their rights under the Confrontation Clause of the Sixth Amendment.  The Court placed 

reasonable limits on the length of the defense cross-examination of Mr. Franks under its inherent 

authority to control its own docket and after it was clear to the Court that unbridled defense 

questioning would implicate several of Rule 403’s concerns.  The parties were clearly on notice 

that the Court was considering time limits.  Moreover, the Court’s decision did not in any way 

limit the scope of cross-examination.  Indeed, under the Court’s Order, defense counsel remained 

in control of their questioning; counsel merely had to ask their questions within a reasonable time. 

 
3 Official transcripts of only portions of the August trial are currently available of record.  One of 
the available transcripts includes the testimony of Special Agent Mark Schweers on August 11.  
ECF No. 750.  Mr. Gibbons expressly referenced in his cross-examination that the earlier trial 
occurred in March.  Id., at PageID.9843-44. Based on its own notes, the Court expects the official 
transcripts for testimony on August 10 will confirm similar references by other counsel.     
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And given the particulars of the case, including Mr. Franks’ role in the charged conspiracy and the 

Court’s observations up to that point, the limits the Court imposed provided ample opportunity for 

counsel to attack Mr. Frank’s credibility and to pursue the issues raised during Mr. Franks’ direct 

examination. For these reasons, as further set out below, the Court discerns no constitutional 

violation.  

2. Background 

During the second week of trial, on August 16 and 17, 2022, the government called two 

cooperating defendants to the stand.  First up was Mr. Garbin.  The government questioned him 

on the charged conspiracy and various events that the government alleged furthered the conspiracy. 

The government also elicited testimony concerning entrapment, and Mr. Garbin denied having 

been induced by the government to commit the crime charged in the Indictment.  On cross-

examination the defense impeached Mr. Garbin with his plea agreement and the possibility of a 

reduced sentence in exchange for cooperation.  The defense also asked about the specific events 

Mr. Garbin had described, including his role in the Wolverine Watchmen, and Messrs. Fox and 

Croft’s participation, or lack thereof, in various group chats and training exercises.  

But the defense questioning of Mr. Garbin often morphed into argument and exceeded what 

was proportional to the direct examination or reasonably necessary to cover the issues raised on 

direct exam.  There were numerous instances where the cross-examination belabored several 

points that either were undisputed; were already in evidence; were tangential at best to the issues 

for decision, or entirely exceeded the scope of direct.  In fact, the government objected at several 

points that the questioning was duplicative or asked and answered.  The Court did not, at that time, 

curtail the defense questioning, though it noted while ruling on government objections that much 
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of the defense questioning was redundant.4  Nevertheless, Mr. Fox’s cross-examination of Mr. 

Garbin alone took approximately the same amount of time as the government’s direct examination.  

And when counsel for Mr. Croft began his cross-examination, he started by covering the same 

impeachment ground that had already been extensively plowed by counsel for Mr. Fox.  The 

Court’s recollection, bolstered by its internal notes, is that the defense questioning of Mr. Garbin 

took a combined total of just over two hours which was twice as long as Mr. Garbin’s direct 

examination that lasted just under one hour.  By the end of the defense cross-examination, the 

Court’s observation was that the jury had begun to check out.  

After watching how the Garbin testimony played out, the Court’s Rule 403 concerns were 

front and center for Mr. Frank’s testimony.  The Court had previously cited counsel to United 

States v. Reaves, 636 F. Supp. 1575 (E.D. Ky. 1986), in which Judge Bertelsman employed a 

presumptive limit on combined cross to the time taken with the witness on direct.  The 

government’s examination of Mr. Franks covered much of the same ground as Mr. Garbin’s 

testimony.5  As it had with Mr. Garbin, the government elicited testimony about Mr. Franks’ 

agreement to enter into the charged conspiracy, Messrs. Fox and Croft’s participation, and the lack 

of inducement.  Accordingly, much of the defense’s points for argument were already in evidence.  

 
4 This was not the first time the Court notified the defense that its cross-examinations were 
needlessly prolonging the proceedings. Early on, the Court put the defense on notice—both from 
the bench and through written order—that it thought certain defense questioning had been 
duplicative and excessive. The defense questioning of Mr. Garbin and other government witnesses, 
such as CHS Dan, Special Agent Schweers, and others, easily exceeded the length of the 
government’s direct examination of those witnesses. The Court did not, at that time, impose any 
time limits since, as counsel for Defendant Fox pointed out, at least some of the questioning of 
agents and confidential sources was essentially part of the defense’s affirmative effort to address 
entrapment. Pleading co-defendants, like Messrs. Garbin and Franks, who had expressly 
disclaimed entrapment were obviously not in the same position as government agents and 
confidential sources for this defense purpose.   
5 Mr. Garbin and Mr. Franks made up two of the “three musketeers” moniker some defense counsel 
used to describe Messrs. Garbin, Franks, and Harris.  
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The Court also had the benefit of having sat through the defense cross-examination of Mr. Franks 

during the earlier trial in March.  The Court placed no limitation on the defense questioning during 

that trial, and the Court’s recollection—further bolstered by its internal notes—was that the 

combined defense cross and re-cross examination of Mr. Franks by four defense lawyers during 

the March trial approximated the total time that elapsed on direct and re-direct examination.  All 

these considerations satisfied the Court that a complete and thorough cross-examination of Mr. 

Franks could be conducted within a period that did not exceed the duration of the direct 

examination.  

Accordingly, after the government had concluded its direct examination of Mr. Franks, and 

before taking the usual afternoon break in the trial day, the Court ordered, over defense objections, 

that that the cross-examination of Mr. Franks could not exceed the time that had elapsed during 

Mr. Franks’ direct examination—approximately fifty minutes total.  This reflected the presumptive 

time limit on cross-examination set out by Judge Bertelsman in Reaves, the case the Court had 

previously brought to the parties’ attention.  The fifty minutes allotted for cross-examination was 

split equally between both defendants.  During the course of the examination the Court gave both 

defense counsel periodic updates on the time remaining.  The Court also ruled on various 

objections consistent with the rules of evidence and its earlier rulings, but it did not otherwise limit 

the scope of cross-examination; counsel were free to question Mr. Franks within the time set by 

the Court.  

At the end of the trial day, the Court heard defense counsel on their objections to the time 

limits.  After hearing from both counsel, the Court was satisfied that there was no basis for 

reopening cross-examination and stated its decision on the record.  Trial proceeded with the next 

government witness. The Court did not find the need to impose formal time limits on witnesses 
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after Mr. Franks.   The defense now argues that the Court’s imposition of time limits on Mr. 

Franks’ cross-examination violated the Sixth Amendment and caused sufficient prejudice to 

warrant a new trial.  

3. Legal Standards and Analysis  

A district court has inherent authority to manage its docket, including criminal trials. 

Reaves, 636 F. Supp. at 1578.  The Court also has an obligation to manage the evidentiary 

presentation under the Federal Rules of Evidence, including Rule 403.  In Geders v. United States, 

the Supreme Court described the role of the court in managing trial proceedings as follows: 

Our cases have consistently recognized the important role the trial 
judge plays in the federal system of criminal justice. The trial judge 
is not a mere moderator, but is the governor of the trial for the 
purpose of assuring its proper conduct and of determining questions 
of law. A criminal trial does not unfold like a play with actors 
following a script; there is no scenario and can be none. The trial 
judge must meet situations as they arise and to do this must have 
broad power to cope with the complexities and contingencies 
inherent in the adversary process. To this end, [the trial judge] may 
determine generally the order in which parties will adduce proof . . 
. . Within limits, the judge may control the scope of rebuttal 
testimony, may refuse to allow cumulative, repetitive, or irrelevant 
testimony, and may control the scope of examination of witnesses. 
If truth and fairness are not to be sacrificed, the judge must exert 
substantial control over the proceedings.  
 

Geders v. United States, 425 U.S. 80, 86-87 (1976) (internal citations and quotation marks 

omitted). 

 The Rules of Evidence provide broad trial management authority. Rule 611 states that a 

court “should exercise reasonable control over the mode and order of examining witnesses and 

presenting evidence so as to: (1) make those procedures effective for determining the truth; (2) 

avoid wasting time; and (3) protect witnesses from harassment or undue embarrassment.”  FED. R. 

EVID. 611(a). Other rules provide additional support for a trial court’s authority to control its 

Case 1:20-cr-00183-RJJ   ECF No. 779,  PageID.10234   Filed 11/25/22   Page 17 of 28



18 
 

docket, including with respect to the presentation of evidence. See Ross v. Parrot’s Landing, Inc., 

Nos. 21-1774/1803, 2022 WL 7367263, at *3 (6th Cir. Oct. 13, 2022) (discussing, among other 

things, Rules 102 and 403 of the Federal Rules of Evidence).  The discretion afforded to the trial 

court to manage its docket extends to the imposition of time limits.  Sutkiewicz v. Monroe Cnty. 

Sheriff, 110 F.3d 352, 361 (6th Cir. 1997) (“[A] district court has broad discretion to place limits 

on the presentation of evidence to prevent delay, waste of time, and needless presentation of 

cumulative evidence.”); see also 28 CHARLES ALAN WRIGHT & VICTOR, J. GOLD, Federal Practice 

& Procedure § 6164 (2d. ed. 2012) (discussing Rule 611 and time limits and noting “[e]stablishing 

such limits may be necessary to encourage attorneys, who might otherwise dither endlessly over 

minutiae, to get to the point.”). This Court routinely places time limits in its civil bench and jury 

trials based on its inherent authority and the rules of evidence.  

Of course, the Confrontation Clause of the Sixth Amendment must inform the Court’s 

management in a criminal case.  See United States v. Vest, 116 F.3d 1179, 1186-87 (7th Cir. 1997); 

United States v. Cousar, No. 06-007, 2007 WL 4456798, at *2 (W.D. Penn. Dec. 16, 2007) (in 

imposing time limits in criminal trial, noting “constitutional guarantees to a fair trial must be 

staunchly safeguarded.”). The Confrontation Clause of the Sixth Amendment guarantees a 

criminal defendant shall have the right “to be confronted with the witnesses against him.” And, 

among other things, the Confrontation clause protects a criminal defendant’s “right to conduct 

cross-examination.”  Vest, 116 F.3d at 1186 (quoting Pennsylvania v. Ritchie, 470 U.S. 39, 51 

(1987)). However, “[t]he Confrontation Clause does not provide an unbounded right to cross-

examination.”  McPherson v. Woods, 506 F. App’x 379, 390 (6th Cir. 2012) (denying habeas relief 

on ground asserting trial court’s limitation on cross-examination violated the petitioner’s Sixth 

Amendment rights).  “As noted by the Supreme Court, it guarantees only ‘an opportunity for 
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effective cross-examination, not cross-examination that is effective in whatever way, and to 

whatever extent, the defense might wish.’” Id. (quoting Delaware v. Fensterer, 474 U.S. 15, 20 

(1985) (emphasis in McPherson)).  Several other circuit courts have concluded that a trial court 

judge does not abuse his discretion in imposing time limits in criminal trials, including on cross-

examination, so long as they are reasonable. See id.; see also United States v. Morrison, 833 F.3d 

491, 505 (5th Cir. 2016) (where trial court imposed time limits, including limitation that cross-

examination could not exceed time limitation on direct examination, noting “we have allowed time 

limits that do not unreasonably curtail a defendant’s right to examine government witnesses and 

present an effective defense”) (citing United States v. Gray, 106 F.3d 956, 963-65 (5th Cir. 1997)); 

Vest, 116 F.3d at 1186-88 (where time limits imposed on cross-examination of government 

experts, defense had “reasonable chance” to pursue matters protected by Confrontation Clause); 

United States v. Muhammad, 928 F.2d 1461, 1466-67 (7th Cir. 1991) (trial court did not abuse 

discretion in imposing time limit on defense cross-examination); United States v. Spangler, 638 F. 

App’x 611, 613 (9th Cir. 2016) (finding no Confrontation Clause violation where trial court 

imposed time limits on cross-examination of government witness).  

In evaluating whether a defendant had the opportunity for effective cross-examination, 

courts should ask “whether the jury had enough information to assess the defense theory, in spite 

of any court-imposed limitations.” McPherson, 506 F. App’x at 390 (citing Dorsey v. Parke, 872 

F.2d 163, 167 (6th Cir. 1989); see also Vest, 116 F.3d at 1186 (“[A] trial court may limit cross-

examination “after the questioner has had [a] reasonable chance to pursue the matters raised on 

direct.”) (quoting United States v. Caudle, 606 F.2d 451, 459 (4th Cir. 1989)); Muhammad, 928 

F.2d at 1467 (“Limitations on cross-examination do not interfere with the defendant’s Sixth 

Amendment rights provided that cross examination was sufficient ‘to enable a jury to evaluate [the 
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defendant’s] theory of defense and to make a discriminating appraisal of the witness’s motives and 

bias.’”) (quoting United States v. Dombrowski, 877 F.2d 520, 523-24 (7th Cir. 1989)). 

4. Discussion  

Counsel had an adequate opportunity to cross-examine Mr. Franks, and there was no Sixth 

Amendment violation in the Court’s imposition of time limits.  There can be no real dispute based 

on the above authority that the Court has the discretion to impose reasonable time limits on cross-

examination.  The crux of the defense argument is that the Court abused that discretion in several 

respects.  The defense’s contentions are without merit. 

The gist of the defense’s objection during trial proceedings was that by imposing time 

limits the Court was prioritizing expediency over fairness. C.f. Sims v. ANR Freight System, Inc., 

77 F.3d 846, 849 (5th Cir. 1996) (“Speed is necessary, and the limited capabilities of the judicial 

system certainly should be considered in determining whether to impose limits on the introduction 

of evidence and the length of trial.  However, such considerations must be addressed with a 

cautious respect for the requirements necessary to achieve a fair trial. . . . When the manner of the 

presentation of information to a jury is judicially restricted to the extent that the information 

becomes incomprehensible then the essence of the trial itself has been destroyed.”).  But to claim 

this is what the Court did here, misconstrues things.  The Court did not impose time limits on Mr. 

Franks’ cross-examination solely to move trial along.  Rather the Court imposed the limits after it 

became clear that the defense examinations of the government’s witnesses had exceeded what was 

reasonably necessary to conduct an effective cross, and the Rule 403 concerns, including confusing 

the issues, undue delay, wasting time, and the needless presentation of evidence, would be present 

absent reasonable limitations. 
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Next, the defense cites the case of Miller v. Genovese for the proposition that a “‘criminal 

defendant states a violation of the Confrontation Clause by showing that he was prohibited from 

engaging in otherwise appropriate cross-examination designed to show a prototypical form of bias 

on the part of the witness.” Miller v. Genovese, 994 F.3d 734, 742 (6th Cir. 2021) (quoting 

Delaware v. Van Arsdall, 475 U.S. 673, 360 (1986)).  But Miller was about limiting the scope of 

cross-examination, not about the time within which the cross-examination must have been 

completed.  The Court did not impose any limits on the scope of the defense’s cross-examination 

of Mr. Franks.  Counsel had every opportunity to pursue whatever topics, including bias, that they 

wished.  Thus, Miller is inapposite.  

Nevertheless, the defense claims that the presumptive rule on cross-examination in Reaves, 

and the rule the Court ultimately adopted here, does not provide enough time within which to 

conduct an effective cross.  Whereas a government witness can testify quickly about a topic, the 

defense says, challenging the testimony about that topic and teasing out nuances can take much 

longer.  The Court remains satisfied that the time limit the Court imposed gave the defense the 

opportunity for cross-examination that the Sixth Amendment requires.  In arriving at its decision 

to impose limits and what time to impose, the Court had the benefits of the Reaves decision and 

the underlying rationale articulated in it.  The Court also had its experience as a trial court judge 

having sat through numerous trials, sometimes complex involving multiple defendants and 

multiple charges.  Moreover, the defense had already questioned Mr. Franks in the earlier trial in 

a cross-examination that approximated the time span of the direct examination.  There was nothing 

so different between Mr. Franks’ testimony during the two trials that would have warranted a 

cross-examination that was so different in proportion.  A complete cross-examination of Mr. 

Franks could have, and indeed had already been, done within the limits the Court imposed.  The 
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defense was in control of its questioning and the order in which it asked them.  Even with the 

limitations some of the questions were, in the Court’s view, redundant, argumentative, or 

tangential to the core issues.  That the defense would have liked additional time to ask more 

questions is understandable; but it does not demonstrate a Confrontation Clause violation.  The 

time allotted by the Court allowed the defense enough time to elicit adequate information to assess 

Mr. Franks’ credibility, bias, or any motive he might have in testifying, and to pursue the matters 

raised on direct exam.  

The remaining defense arguments are largely procedural. The defendants claim that the 

Court sprung its limitation on the defense with no notice, and argue that if the Court were to impose 

limits, then limitations needed to be imposed on the government as well. These contentions are 

without merit.  At the beginning of the case the Court held a pretrial conference with both sides 

wherein the Court asked both sides for an estimate of how long trial would take.  The Court 

expressly acknowledged that it was asking for an estimate only, however an estimate as close as 

possible is helpful for a number of reasons.  In the main, it provides a useful guidepost for jury 

selection.  A juror who is otherwise qualified for service for a three-week trial may have a 

preexisting conflict if trial ebbs into a fourth week.  As the trial proceeded in this case, it was clear 

to the Court that the government was meeting its estimate, but the Court was concerned that the 

defense cross-examination was needlessly prolonging the case.6  The Court raised the issue to the 

defense on numerous occasions over the course of several days to no avail.  While it is true the 

Court did not expressly impose the limit on Mr. Franks’ testimony until the afternoon trial break 

 
6 In an order that discussed the Reaves decision the Court noted that the same principles that 
applied to a concise cross-examination applied to re-direct examination. At other points the Court 
admonished the government on evidentiary matters as well. The Court, in other words, held both 
sides to the rules of evidence.  
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prior to his testimony, it would be plain to anyone listening to the case that the Court’s concerns 

about the length of the defense’s cross-examinations only grew as the trial days went on through 

the witness immediately preceding Mr. Franks.  The Court then imposed Reaves’ presumptive time 

limits on cross-examination, a case the Court had brought to the defense’s attention earlier in the 

trial.  C.f. Morrison, 833 F.3d at 503 (trial court held government to its estimate of direct 

examination and gave the defense the same time for cross-examination).  Put differently, as in 

Geders, the Court met the situation as it arose.  Geders, 425 U.S. at 86.  The trial break gave more 

than sufficient time within which counsel could prioritize its questioning.  It is often the case that 

defense counsel have no time at all to prepare questions after a government witness finishes direct. 

Here the defense had time to coordinate. Moreover, the defense had the benefit of already 

questioning Mr. Franks during the March trial and were familiar with the full extent of his 

testimony there and possible avenues for effective cross.  

Moreover, when the Court gave defense counsel the opportunity to detail its objections, 

defense counsel provided a long litany of things they claim they wanted to elicit from Mr. Franks, 

time permitting.  But the Court noted that there was nothing in the long litany that was not already 

available to the defense in one form or another for argument.  So the Court is satisfied there was 

no real prejudice to the defense in any event.  

For all the above reasons, the Court concludes that there was no Sixth Amendment 

violation and no meaningful prejudice in any event.  The defense had full and fair opportunity to 

test Mr. Franks’ credibility and to address all topics he discussed on direct examination.   

C. Appearance of Judicial Bias Allegations  

1. Introduction 
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Lastly, Defendants argue that they are entitled to a new trial because the Court’s demeanor 

displayed hostility to Defendants.  The Court disagrees.  It is true that the Court expressed 

dissatisfaction at times with both defense counsel and the government when it perceived that either 

party was using the jury’s time inefficiently.  There is nothing unusual or improper about that.  

Moreover, the Court cautioned the jury that nothing the Court said or did during the trial was 

intended to influence their decision in any way, as is consistent with the Sixth Circuit Pattern 

Criminal Instructions. Furthermore, several of the specific comments cited by Defendants were 

actually directed at the prosecution, not the defense; and many took place outside the jury’s 

presence anyway. For these reasons, as set out further below, the Court does not find any 

appearance of judicial bias necessitating a new trial.   

2. Background 

During the trial, the Court expressed impatience with the parties when it perceived either 

side was using the jury’s time inefficiently.  Defendants assert that this was disproportionally 

directed at the Defendants.  This does not comport with the Court’s own recollection and internal 

notes, but the formal record will suffice for all parties and the Court on that.  For now, the Court 

will focus on what the Defendants specifically reference.  In particular, the Defendants note that 

on August 12, after the jury had been excused for the day, the Court distributed a copy of Reaves 

describing a balanced use of time limits and the Court encouraged both parties to attempt to focus 

their examinations more. The Court observed that the cross-examinations were substantially 

exceeding the length of the direct examination.  The Court noted that some of the lines of 

questioning were good points and highly relevant but expressed that those good points were getting 

lost when the parties cluttered up their arguments with the “other crap.”  The Court encouraged 

the parties to look to the jury, many of whom had begun to check out based on the Court’s 
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observations.  The Court ultimately declined to impose time limits at that time. (ECF No. 711, 

PageID.8988).  And, as even the defense notes, this was all outside the presence of the jury. 

Defendants next point to comments by the Court regarding unnecessarily cumulative 

evidence and comments that the trial would stretch “until Thanksgiving if parties don’t start 

focusing.”  The comment was directed at both parties, not just the defense.  In fact, on August 16, 

the Court sharply reprimanded counsel for the government for trying to introduce an exhibit that 

was not included in the Court’s exhibit binder.  The Court was visibly frustrated and expressed 

that it expected parties to deal with issues like this when the jury was not in the box. Throughout 

the trial, the Court encouraged the parties to resolve issues that did not need to be in front of the 

jury before or after the trial day, or during breaks when the jury was excused.  The Court also 

recalls that it repeatedly affirmed defense objections that the Government’s questioning had been 

leading and suggested that the jury would rather hear the witness testify than Government counsel.  

3. Legal Standards and Analysis 

The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

“requires a ‘fair trial in a fair tribunal,’ before a judge with no actual bias against the defendant or 

interest in the outcome of his particular case.” Bracy v. Gramley, 520 U.S. 899, 904-05 (1997) 

(quoting Withrow v. Larkin, 421 U.S. 35, 46 (1975)).  To state a claim that a judge is biased, a 

defendant must show either actual bias or the appearance of bias creating a conclusive presumption 

of actual bias.  United States v. Lowe, 106 F. 3d 1498, 1504 (6th Cir. 1997).  “Though trial by an 

impartial judge is a core right,” a “judge’s alleged bias in light of his or her role in the courtroom.” 

Gordon v. Lafler, 710 F. App’x 654, 663 (6th Cir. 2017).  “Not establishing bias or partiality, 

however, are expressions of impatience, dissatisfaction, annoyance, and even anger, that are within 

the bounds of what imperfect men and women, even after having been confirmed as federal judges, 
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sometimes display.” Liteky v. United States, 510 U.S. 540, 555-56 (1994) (emphasis in original). 

“A judge’s ordinary efforts at courtroom administration—even a stern and short-tempered judge’s 

ordinary efforts at courtroom administration—remain immune.”  Id. at 556.  

4. Discussion 

Neither the authority nor the facts cited by Defendants establish the appearance of judicial 

bias requiring a new trial.  The Court was quick to express frustration with both parties when it 

believed the party was wasting the jury’s time unnecessarily; the Court did not single out the 

defense.  Defendants insist that while they recall the Court “frequently interjected” regarding the 

defense case, defense counsel “does not recall the Court ever interjecting or complaining” about 

the government’s case and notes that the Court itself acknowledged during trial that it made 

“dyspeptic” comments. (ECF No. 745, PageID.9735).  In actual fact, the comment that the Court 

described as its most “dyspeptic” comment was directed at the government, when counsel 

attempted to introduce an exhibit that was not included in the Court’s exhibit binder.  The Court 

was visibly frustrated with counsel for the government, noting that if counsel wanted the Court to 

deal with admitting dense, multiple page exhibits, they should do so when the jury is not in the 

box out of respect for their time.  Although it is understandable that Defendants would more clearly 

remember those times that the Court reeled them in, that perception does not define what really 

happened.  The Sixth Circuit has previously observed that the fact that the district court displayed 

“equal impatience with both counsel” was an important indication that the district court had not 

shown bias.  United States v. Powers, 500 F.3d 500, 513 (6th Cir. 2007).  Here, the Court took 

equal opportunities to reprimand either side for unnecessarily wasting time or violating the rules 

of procedure.  
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Nor are the types of comments cited by the Defendants sufficient to prove even the 

appearance of judicial bias. Defendants complain that the Court noted that they had enough to 

make their arguments as a sign of bias.  But part of the Court’s role in overseeing a trial is enforcing 

the Federal Rules of Evidence, including Rule 403, which prohibits even relevant evidence where 

its probative value is substantially outweighed by, among other things, “undue delay, wasting time, 

or needlessly presenting cumulative evidence.”  FED. R. EVID. 403.  Moreover, the Supreme Court 

made clear in Liteky, that expressions of frustration and even anger were not enough to show bias. 

Liteky, 510 U.S. at 555-56; see also Powers, 500 F.3d 500 at 511-13 (finding that a trial court’s 

comments about wasting time or not finding something relevant were “within the range of 

acceptable, though not necessarily model, judicial behavior”) (internal quotations omitted).  

The four cases Defendants cite to assert that the Court’s conduct entitles them to a new 

trial are readily distinguishable.  Turning first to the Fifth Circuit cases cited, in both Hoker and 

Lanham, the trial court directly intervened and took over the questioning of a witness. See United 

States v. Hoker, 483 F.2d 359, 368 (5th Cir. 1973); United States v. Lanhan, 416 F.2d 1140, 1144 

(5th Cir. 1969).  In Hoker, the judge asked the defendant seventy-nine additional “searching 

questions of his own, in addition to seven or eight clarifying questions from the court during the 

government’s cross-examination.” 483 F.2d 359 at 362. In Lanhan, the judge asked one hundred 

nineteen questions of one witness and sixty-six questions of the defendant. 419 F.2d at 1141-42. 

Nothing in Defendants’ briefing suggests such an egregious overreach by the Court nor could the 

remarks made be characterized as “tak[ing] over prosecution.” Id. at 1143.  

The Sixth Circuit cases cited by Defendants are equally inapposite. In Hickman, the judge 

“rarely ruled on an objection by one side or another” but would instead “sua sponte interrupt a 

witness or counsel, with the words ‘objection sustained.’” 592 F.2d 931, 933 (6th Cir. 1979).  The 
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district judge also took over a questioning a witness, leading the Sixth Circuit to note that his 

“brilliant redirect examination would have been entirely proper had it been done by the 

prosecutor.”  Id. at 936.  Very similarly, in Rocha v. Great American Ins. Co., the judge interrupted 

the testimony of a key expert witness, took over the direct examination and “unfairly and 

prejudicially comment[ed] on the substance of [the movant’s] expert’s testimony and 

methodology.” 850 F.2d 1095, 1099 (6th Cir. 1988).  The Court’s attempts to manage the 

courtroom here—dyspeptic or gentle—are not comparable to taking over the examination of a key 

witness.  Moreover, all four of cases antedate Liteky, where the Supreme Court articulated that 

expressions of impatience and frustration are not sufficient to demonstrate judicial bias.  

Therefore, the Court concludes that there was not an appearance of judicial bias requiring 

a new trial.  

CONCLUSION 
  

Defendants have neither demonstrated that the jury verdict is “against the manifest weight 

of the evidence” nor that a “substantial legal error has occurred” such that the interests of justice 

demand a new trial. See United States v. Munoz, 605 F.3d 359, 373 (6th Cir. 2010). For the 

foregoing reasons, the Court concludes that neither a new trial under Rule 33 nor a Remmer hearing 

is appropriate.  

 ACCORDINGLY, IT IS ORDERED that Defendants’ Motion for a New Trial and 

Remmer hearing (ECF No. 745) is DENIED.  

 

Dated: November 25, 2022      /s/                          
      ROBERT J. JONKER 
      UNITED STATES DISTRICT JUDGE  
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